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Workshop Session 
April 20, 2021 @ 4:00 PM 

Via Videoconference* 
_____________________________________________________________________________________________ 

*To maintain social distancing, this meeting will be held via Zoom. Please see page 2 for login instructions. 
Public comment can be submitted via email to admin@portofastoria.com until 5PM on Monday, April 19, 2021.  

A link to the recording will be available on the Port website at www.portofastoria.com. 

 
 

AGENDA 
 
 

1. CALL TO ORDER 
2. ROLL CALL 
3. CHANGES/ADDITIONS TO THE AGENDA 
4. PUBLIC COMMENT: 

This is an opportunity to speak to the Commission for 3 minutes regarding any topic. Public comment must be 
emailed to admin@portofastoria.com by 5PM on Monday, April 19, 2021. Public comments received by the 
deadline will be read at the Commission meeting. 

5. ACTION: Page 
a. Resolution 2021-02: Amending & Restating Resolution 2021-01 .................................... 3 
b. Request for Expenditure #0110: Scissor Lift ................................................................... 16 
c. Aviation Refueler Lease Agreement ................................................................................ 20 

6. ADVISORY/DISCUSSION: 
a. Budget Discussion............................................................................................................ 48 

7. COMMISSION COMMENTS 
8. UPCOMING MEETING DATES: 

a. Regular Session – May 4, 2021 at 4:00 PM 
b. Workshop Session – May 18, 2021 at 4:00 PM 

9. ADJOURN 
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HOW TO JOIN THE ZOOM MEETING: 

 
Online:  Direct link: https://us02web.zoom.us/j/86905881635?pwd=amhtTTBFcE9NUElxNy9hYTFPQTIzQT09 

Or go to Zoom.us/join and enter Meeting ID: 869 0588 1635, Passcode: 422 
 
Dial In: (669) 900-6833, Meeting ID:  869 0588 1635, Passcode: 422 
 

This meeting is accessible to persons with disabilities or persons who wish to attend but 
do not have computer access or cell phone access. If you require special accommodations, 
please contact the Port of Astoria at least 48 hours prior to the meeting by calling  
(503) 741-3300 or via email at admin@portofastoria.com. 

----'-"-==== P-ort of Asta ·a 

https://us02web.zoom.us/j/86905881635?pwd=amhtTTBFcE9NUElxNy9hYTFPQTIzQT09
https://zoom.us/join
tel://15037413300/
mailto:admin@portofastoria.com?subject=Public%20Meeting%20Accommodation%20Request


COMMISSION MEETING 

BRIEFING DATE/TIME: Tuesday, April 20, 2021 
4:00 PM 

DEPARTMENT: Finance 

STAFF CONTACT: Melanie Wiegardt 

TOPIC: Refinancing of the Pier 1 Building loan 

PURPOSE: Information only 
Check all that apply X Decision needed 

Follow up from previous briefing 
BACKGROUND & OVERVIEW OF SURROUNDING ISSUES: 
On April 6, 2021, the Port authorized Resolution No 2021-01 to accept the proposal from Kitsap Bank 
to refinance the Pier 1 Building. The proposal from Kitsap was based on the tax-exempt status of the 
loan. During the closing process, it was discovered that the loan on the Pier 1 Building does not 
qualify for tax exempt status. Therefore, a new proposal from Kitsap Bank was presented, with interest 
rates increasing from 1.965% to 2.75%.

DOCUMENTS ATTACHED: 
Resolution No. 2021-02 
Kitsap Bank revised response and proposed terms 
Marked-up Resolution No. 2021-01 

SUMMARY & FINANCIAL IMPACT: 

Current Lewis & Clark loan agreement 
Annual payments 2021-2025: $147,920 
Balloon payment June 2025: $1,049,041 
Total debt service: $1,665,790  

New proposed Kitsap Bank loan agreement 
Annual payments 2021-2025: variable, between $99,000 and $101,000 
Balloon payment June 2025:  NONE 
Annual payments 2026-2035: variable, between $103,000 and $116,000 
Total debt service: $1,644,603.50 

Total net savings $21,187 (Assumes the Port makes the Balloon Payment due June 2025 and does 
not re-amortize the balance). 

Estimated Annual Savings - $35,000 

The Port avoids paying balloon payment of $1,049,041 in 2025 

Loan fees NONE 
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COMMISSION MEETING 

It should be noted that the proposed rate and terms from Kitsap Bank are more favorable than those 
originally obtained from Wauna Credit Union and Fist Interstate Bank. Therefore, consultant David 
Ulbricht has met the conditional payment provision clause of his contract.  

AFFECTED PARTIES: 
Port of Astoria 

OPTIONS WITH PROS & CONS: 
Accept the agreement: 

 Annual loan payments on the Pier 1 Building decrease by roughly $35,000
 Total remaining debt service of the Pier 1 Building loan decreases by $21,187
 The Port avoids making a balloon payment of roughly $1 million in the year 2025
 Interest rates on the Pier 1 Building loan are drastically reduced, from 7.5% to 2.75%

Reject proposed agreement: 
 The Port can continue to seek alternative financing opportunities
 The Port has the option to continue with the existing Lewis & Clark loan agreement

ENVIRONMENTAL CONSIDERATION: 
N/A 

NEXT STEPS/TIMEFRAME: Based on the Commission’s recommendation, describe the next steps required in 
order to bring this item to conclusion. Include the time frame for each step. 
Authorize Resolution No. 2021-02 and authorize Vice Chair Robert Stevens to sign in the absence of 
Commission Chairman Dirk Rohne. 
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RESOLUTION 
NO. 2021-02 

AMENDING AND RESTATING RESOLUTION 2021-01 

WHEREAS, the Port of Astoria, Clatsop County, Oregon (the “Port”) is authorized 
pursuant to the Constitution and laws of the State of Oregon, specifically Oregon Revised Statutes 
Section 271.390 and 287A.315 (collectively, the “Act”) to enter into a financing agreement to 
refinance the cost of real and personal property and pledge its full faith and credit; and 

WHEREAS, Port issued a Request for Financing Services to refinance certain outstanding 
indebtedness to Lewis & Clark Bank (the “Project”); and  

WHEREAS, Kitsap Bank provided a response that has the most favorable terms to the 
Port; and  

WHEREAS, on April 6, 2021 the Board of Port Commissioners adopted Resolution No. 
2021-01 which accepted the response of Kitsap Bank and authorized the execution and delivery of 
a full faith and credit refunding financing agreement and note; and  

WHEREAS, the Kitsap Bank response provided interest rates reflecting a tax-exempt 
financing and the Port’s bond counsel has advised the Port that the use of the facility being 
refinanced does not qualify for refinancing with tax-exempt interest rates; and  

WHEREAS, Kitsap Bank has provided a revised response using taxable interest rates 
which is acceptable to the Port; and  

WHEREAS, the Board of Port Commissioners finds that is in best interest of the Port to 
refinance the Project with the revised Kitsap Bank response; and  

WHEREAS, the Board of Port Commissioners wishes to make amendments to Resolution 
No. 2021-01 as originally adopted and restate Resolution No. 2021-01 as amended. 

NOW THEREFORE, THE BOARD OF PORT COMMMISSIONERS RESOLVES 
AS FOLLOWS: 

1. Authorization.  The Port hereby accepts Kitsap Bank’s revised response to the
Port’s Request for Financing Services with a true interest cost not to exceed 2.75%.  The Port 
elects the 10 year Yield Maintenance Option, which provides the lowest interest cost to the Port. 
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The Port authorizes the execution and delivery of a Full Faith and Credit Refunding Financing 
Agreement and Note (the “Agreement) to refinance the Project. The Agreement shall be in the 
aggregate principal amount not to exceed the amount necessary to refinance the Port’s obligations 
with Lewis & Clark Bank and pay costs of issuance in connection with the refinancing.   

2. Payments.  The obligation of the Port to make the payments under the Agreement
shall be a full faith and credit obligation of the Port, and shall not be subject to annual 
appropriation.  The payments due under the Agreement shall be payable from the general, non-
restricted revenues of the Port and other funds which may be available for that purpose, including 
taxes levied within the restrictions of sections 11 and 11b, Article XI of the Constitution of the 
State of Oregon.  The Owner of the Agreement shall not have a lien or security interest on any 
property of the Port, including the property financed with the proceeds of the Agreement.   

3. Designation of Authorized Representative.  Pursuant to ORS 287A.300, the
Board of Port Commissioners hereby authorizes the Executive Director or the Finance Manager 
(the “Authorized Representative”) to act on behalf of the Port and determine the remaining terms 
of the Agreement as specified in Section 4. 

4. Delegation of Final Terms of the Agreement and Additional Documents.  The
Authorized Representative is hereby authorized, on behalf of the Port, to: 

a. establish the dated date, interest payment dates, principal maturities, the
final principal amount (not to exceed the principal amount stated in Section 1 of this 
Resolution), and to establish default and remedy provisions, covenants and prepayment 
provisions for the payments under the Agreement; 

b. prepare the Agreement which the Authorized Representative determines to
be in the best interests of the Port, and to execute and deliver the Agreement; and 

c. enter into covenants and any other agreement and to execute any other
certificates or documents, and take any actions, which are necessary or desirable to finance 
the Project in accordance with this Resolution. The covenants contained in the closing 
documents for the Agreement shall constitute contracts with those who shall own the 
Agreement from time to time (the “Owner”) and shall be enforceable by them.   

5. Appointment of Special Counsel.  The Port hereby appoints Mersereau Shannon
LLP as special counsel to the Port for the execution of the Agreement. 

6. Appointment of Municipal Advisor.  The Port hereby appoints SDAO Advisory
Services LLC as municipal advisor to the Port in connection with the refinancing. 

7. Resolution to Constitute Contract.  In consideration of the purchase and
acceptance of the Agreement by the Owner, the provisions of this Resolution shall be part of the 
contract of the Port with the Owner and shall be deemed to be and shall constitute a contract 
between the Port and the Owner.  The covenants, pledges, representations and warranties contained 
in this Resolution or in the closing documents executed in connection with the Agreement, 

-- 6 --



2021-02 Page 3 
 

including without limitation the Port’s covenants and pledges contained in Section 2 hereof, and 
the other covenants and agreements herein set forth to be performed by or on behalf of the Port 
shall be contracts for the equal benefit, protection and security of the Owner, all of which shall be 
of equal rank without preference, priority or distinction of any over any other thereof. 

 
8.  Conditional Redemption. Any notice of optional redemption may state that the 

optional redemption is conditional upon receipt by the Owner of moneys sufficient to pay the 
redemption price of such obligations or upon the satisfaction of any other condition, and/or that 
such notice may be rescinded upon the occurrence of any other event, and any conditional notice 
so given may be rescinded at any time before payment of such redemption price if any such 
condition so specified is not satisfied or if any such other event occurs. Notice of such rescission 
or of the failure of any such condition shall be given by the Port to the Owner as promptly as 
practicable upon the failure of such condition or the occurrence of such other event. 

 
9.  Defeasance. The Port may defease the Agreement by setting aside, with a duly 

appointed escrow agent, in a special escrow account irrevocably pledged to the payment of the 
Agreement to be defeased, cash or direct obligations of the United States in an amount which, in 
the opinion of an independent certified public accountant, is sufficient without reinvestment to pay 
all principal and interest on the defeased Agreement until their maturity date or any earlier 
redemption date. The Agreement that has been defeased pursuant to this paragraph shall be deemed 
paid and no longer outstanding, and shall cease to be entitled to any lien, benefit or security under 
this resolution except the right to receive payment from such special escrow account. 

 
10.  Closing of the Sale and Delivery of the Agreement. The Authorized 

Representative is authorized to determine and execute all the documents and perform any and all 
other things or acts necessary for the sale and delivery of the Agreement as herein authorized. Such 
acts of the Authorized Representative are for and on behalf of and are authorized by the Board of 
Port Commissioners. 

 
11. Effective Date. This Resolution shall become effective upon passage by the Board 

of Port Commissioners.   
 

 
ADOPTED BY THE BOARD OF COMMISSIONERS this 20th day of April 2021.  
 
  
 Yes ______ No ______ Absent ______  
 
 
 
 ATTEST: 
 
 
___________________________ ___________________________ 
Robert Stevens, Vice-Chair Frank Spence, Secretary 
Board of Commissioners Board of Commissioners  
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kitsapbank.com 

619 Bay Street │ Port Orchard, WA 98366 │ 360.876.7800 

March 23, 2021 

Mr. David Ulbricht 
SDAO Advisory Services LLC 
RE: Port of Astoria Financing Proposal 
 
Dear Mr. Ulbricht, 
 
Thank you for the opportunity to propose on the Port’s borrowing request. Kitsap Bank (the “Bank”) has 
approved and commits to the following terms if the Bank is selected:  
 
1. Borrower: The Port of Astoria (the “Port”) 

 
2. Amount: Up to $1,400,000 as needed for refunding outstanding obligations and 

costs of issuance 
 

3. Form: Full Faith and Credit Financing Agreement as documented in the RFP and 
evidenced by the form of authorizing resolution and financing agreement 
provided with the RFP 

4. Interest Rate: The Bank is providing fixed rate options which allow for prepayment at 
any time without any additional costs or fees. The Bank is offering one 
option which carries no yield maintenance terms. The Bank additionally 
offers lower rate options if the Port is willing to agree to Yield 
Maintenance terms. Yield maintenance options can be agreed to for as 
short as 1 year or for the first 10 years that the Notes are outstanding. 
The lowest cost to the Port for proposed terms would be if the Port 
agreed to 10 years of Yield Maintenance. Shorter periods of Yield 
Maintenance would be at ratably higher costs, with the highest cost 
option being for fully allowable prepayment with no Yield Maintenance. 
For convenience, three examples are provided demonstrating rates for 
terms with 10 years of yield maintenance, 5 years of yield maintenance, 
and no yield maintenance. The Port may select any (or no) term of yield 
maintenance that it chooses. 

The Bank’s base offering assumes 10 years of Yield Maintenance and will 
assign an interest rate to each scheduled principal maturity as reflected 
in the attached exhibit.  All rates provided are fixed for the duration of 
this commitment until closing and assume a 30/360 basis.  

5. Yield Maintenance: Yield Maintenance provisions will be provided in a separate document 
upon request. The formula to calculate yield maintenance only produces 
a yield maintenance amount for amounts prepaid during the yield 
maintenance period AND if LIBOR/Swap rates (or their replacement) are 
LOWER at the time of prepayment than at the time of issuance. 
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6. Prepayment:   The Port may prepay the Note, in whole or in part, at any time.  Partial 
principal prepayments will be applied to the next scheduled amount due 
in succession up to the final amount due for complete repayment. The 
Port will provide the Bank with written notice of any intended 
prepayment at least 15 days prior to such prepayment date. 

7. Fees: No fees will be charged for this credit facility.  All legal costs incurred by 
the Port for purposes of issuing the Note will be the responsibility of the 
Port. 

8. Additional Terms:   The Note documents will be substantially the provided in the RFP. At the 
date of closing the Note, the financial condition and credit of the Port and 
all other features of this transaction will be as represented to the Bank 
without material adverse change. In the event of adverse material 
changes in the credit worthiness of the Port, including litigation involving 
or claims filed against the Port, any offers or commitments will terminate 
upon notice by the Bank. The Port will provide the Bank with annual 
financial statements, annual budgets, and notification of material audit 
findings during the period the Notes are outstanding and held by the 
Bank. 

 
9. Expiration:   If not accepted, these terms will expire without notice on March 31, 2021. 

If accepted, these terms will expire without notice if the Note has not 
closed by April 30, 2021. 

   

Oral agreements or oral commitments to loan money, extend credit, or to forbear from enforcing 
repayment of a debt are not enforceable under Washington law. 

Thank you again for considering Kitsap Bank. 

Sincerely, 

 
Alan K. Crain, CPA 
EVP & Chief Financial Officer 
360-876-7887 
acrain@kitsapbank.com 
 
Please copy any email inquiries to KB-Finance@KitsapBank.com 
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Port of Astoria 

Full Faith and Credit Refunding Note Proposed Terms 

Proposed Rates 

 

 

Other Yield Maintenance terms are available. Using the 10 Years Yield Maintenance option as a base 
rate offering, other Yield Maintenance terms would have the follow additional rates: 

 

  

Payment 
date no 

later than 
(term from 
closing):

10 years 
Yield 

Maintenance
5 Years Yield 
Maintenance

No Yield 
Maintenance

1Y 0.96% 1.14% 1.64%
2Y 1.07% 1.25% 1.75%
3Y 1.22% 1.40% 1.90%
4Y 1.51% 1.69% 2.19%
5Y 1.81% 1.99% 2.49%
6Y 2.10% 2.28% 2.78%
7Y 2.35% 2.53% 3.03%
8Y 2.52% 2.70% 3.20%
9Y 2.68% 2.86% 3.36%
10Y 2.79% 2.97% 3.47%
11Y 2.87% 3.05% 3.55%
12Y 2.95% 3.13% 3.63%
13Y 3.03% 3.21% 3.71%
14Y 3.11% 3.29% 3.79%
15Y 3.19% 3.37% 3.87%

0 1 2 3 4 5 6 7 8 9 10
Add to Rate 0.54% 0.32% 0.24% 0.20% 0.17% 0.14% 0.11% 0.09% 0.08% 0.07% 0.00%

Years to Prepayment

-- 10 --

I I I I I I I I I I 
I I I I I I I I I I I 



 

kitsapbank.com 

619 Bay Street │ Port Orchard, WA 98366 │ 360.876.7800 

Port of Astoria 

Additional Required Information 

As specified in Section IV of the RFP, attached are specific answers required to be addressed. 

B.1. The rates provided are fixed until closing and currently offered for terms up to fifteen years. The 
Port may select shorter terms using the scales provided. Longer fixed terms can be provided upon 
request. The Bank understands that the Payment Dates are subject to change prior to closing. 

B.2 The Bank will not charge any other fees or costs. The Port’s closing costs may be paid from 
additional Note proceeds if the Port chooses. 

B.3 The Bank’s terms allow for the prepayment of amounts without charge of prepayment penalty. 
Certain lower rate options, if selected by the Port, do include a Yield Maintenance calculation on 
prepaid amounts as defined in the Bank’s offer. 

B.4. The Bank will not require any additional opinions and will not charge any legal fees. 

B.5 The Bank’s proposal has been internally approved and is a firm commitment through closing, 
subject to disclosure of material adverse change. 

B.6. The Bank has no proposed changes to the Form of Financing Agreement or Lender Letter. At 
closing, the Port will attest that there is no material adverse change in its financial condition as 
outlined in Item 9 of the Bank’s offer. 

B.7 The Bank requests annual financial statements, annual budgets, and notification of material audit 
findings during the period the Note is outstanding and held by the Bank. 

B.8 The Bank has no additional requirements. 

B.10 There are no other costs or expenses to be charged by the Bank. 

B.11 The Bank is prepared to close upon notice of selection 

B.13 The Bank has no restrictions on the number of closing wires 

 

C.1 The Bank is not aware of any conflicts and does not have any fee splitting or other contractual 
arrangements associated with this transaction or the Port. 

C.2 The Bank does not have any pending or past litigation, investigations, enforcement or disciplinary 
actions from any regulatory bodies in the past 3 years or in its entire 112 year history. 

C.3 The Bank only requires that there is no material adverse change in financial condition of the Port 
at the time of closing as outlined in Item 9 of the Bank’s offer 

C.4. Please see the Bank’s cover letter 

C.5. The Bank is prepared to close via either scanned documents or the Alpha Ledger Platform 
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RESOLUTION NO. 2021-021 
 

AMENDING AND RESTATING RESOLUTION 2021-01 
A RESOLUTION ACCEPTING THE PROPOSAL OF KITSAP BANK AND 
AUTHORIZING THE EXECUTION AND DELIVERY OF A FULL FAITH AND 
CREDIT REFUNDING FINANCING AGREEMENT AND NOTE; DESIGNATING 
AN AUTHORIZED REPRESENTATIVE AND SPECIAL COUNSEL; AND 
RELATED MATTERS 
 

 
 WHEREAS, the Port of Astoria, Clatsop County, Oregon (the “Port”) is authorized pursuant to the 
Constitution and laws of the State of Oregon, specifically Oregon Revised Statutes Section 271.390 and 
287A.315 (collectively, the “Act”) to enter into a financing agreement to refinance the cost of real and 
personal property and pledge its full faith and credit; and 
 
 WHEREAS, Port issued a Request for Financing Services to refinance certain outstanding 
indebtedness to Clatsop CommunityLewis & Clark Bank (the “Project”); and  
 
 WHEREAS, Kitsap Bank provided a response that has the most favorable terms to the Port; and  
 
 WHEREAS, on April 6, 2021 the Board of Port Commissioners adopted Resolution No. 2021-01 
which accepted the response of Kitsap Bank and authorized the execution and delivery of a full faith and 
credit refunding financing agreement and note; and  
 
 WHEREAS, the Kitsap Bank response provided interest rates reflecting a tax-exempt financing and 
the Port’s bond counsel has advised the Port that the use of the facility being refinanced does not qualify 
for refinancing with tax-exempt interest rates; and  
 
 WHEREAS, Kitsap Bank has provided a revised response using taxable interest rates which is 
acceptable to the Port; and  

 
WHEREAS, the Board of Port Commissioners finds that is in best interest of the Port to refinance 

the Project. with the revised Kitsap Bank response; and  
 
WHEREAS, the Board of Port Commissioners wishes to make amendments to Resolution No. 

2021-01 as originally adopted and restate Resolution No. 2021-01 as amended. 
  

 NOW THEREFORE, THE BOARD OF PORT COMMMISSIONERS RESOLVES AS 
FOLLOWS: 
 

1. Authorization.  The Port hereby accepts Kitsap Bank’s revised response to the Port’s 
Request for Financing Services, with a copy of which is attached hereto as Exhibit A.true interest cost not 
to exceed 2.75%.  The Port elects the 10 year Yield Maintenance Option, which provides the lowest interest 
cost to the Port.  The Port authorizes the execution and delivery of a Full Faith and Credit Refunding 
Financing Agreement and Note (the “Agreement) to refinance the Project. The Agreement shall be in the 
aggregate principal amount not to exceed the amount necessary to refinance the Port’s obligations with 
Clatsop CommunityLewis & Clark Bank and pay costs of issuance in connection with the refinancing.   
 

2. Payments.  The obligation of the Port to make the payments under the Agreement shall be 
a full faith and credit obligation of the Port, and shall not be subject to annual appropriation.  The payments 
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due under the Agreement shall be payable from the general, non-restricted revenues of the Port and other 
funds which may be available for that purpose, including taxes levied within the restrictions of sections 11 
and 11b, Article XI of the Constitution of the State of Oregon.  The Owner of the Agreement shall not have 
a lien or security interest on any property of the Port, including the property financed with the proceeds of 
the Agreement.   
 

3. Designation of Authorized Representative.  Pursuant to ORS 287A.300, the Board of Port 
Commissioners hereby authorizes the Executive Director or the Finance Manager (the “Authorized 
Representative”) to act on behalf of the Port and determine the remaining terms of the Agreement as 
specified in Section 4. 
 

4. Delegation of Final Terms of the Agreement and Additional Documents.  The 
Authorized Representative is hereby authorized, on behalf of the Port, to: 

 
a. establish the dated date, interest payment dates, principal maturities, the final 

principal amount (not to exceed the principal amount stated in Section 1 of this Resolution), and to 
establish default and remedy provisions, covenants and prepayment provisions for the payments 
under the Agreement; 

 
b. prepare the Agreement which the Authorized Representative determines to be in the 

best interests of the Port, and to execute and deliver the Agreement; and 
 

c. enter into covenants and any other agreement and to execute any other certificates or 
documents, and take any actions, which are necessary or desirable to finance the Project in 
accordance with this Resolution. 

 
5. Maintenance of Tax-Exempt Status.  The Port hereby covenants to use the proceeds of the 

Agreement and the facilities refinanced with the Agreement, and to otherwise comply with all provisions 
of the Internal Revenue Code of 1986, as amended (the “Code”) which are required for the interest 
component of the payments payable under the Agreement to be excluded from gross income for federal 
income tax purposes, as provided in the Agreement.  The Port makes the following specific covenants with 
respect to the Code: 

 
a. The Port will not take any action or omit any action if it would cause the Agreement 

to become an arbitrage bond under Section 148 of the Code. 
 

b. The Port shall operate the Project so that the Agreement does not become a private 
activity bond within the meaning of Section 141 of the Code. 

 
 c. The Port shall comply with appropriate reporting requirements. 

 
d. The Port shall pay, when due, all rebates and penalties with respect to the Agreement 

which are required by Section 148(f) of the Code. 
 The covenants contained in this Section 5 and any covenants The covenants 

contained in the closing documents for the Agreement shall constitute contracts with those who shall 
own the Agreement from time to time (the “Owner”) and shall be enforceable by them.  The 
Authorized Representative may enter into covenants on behalf of the Port to protect the tax-exempt 
status of the Agreement. 
 

-- 13 --



 
Resolution No. __________ - Page 3  

 6. Bank Designation.  The Board of Port Commissioners hereby designates the 
Agreement for purposes of paragraph (3) of Section 265(b) of the Code as a “qualified tax-exempt 
obligation” so long as the Agreement does not constitute a private activity bond as defined in Section 
141 of the Code, and not more than $10,000,000 aggregate principal amount of obligations, the interest 
on which is excludable under Section 103(a) of the Code from gross income for federal income tax 
purposes (excluding, however, private activity bonds other than qualified 501(c)(3) bonds) including 
the Agreement, have been or shall be issued by the Port, including all subordinate entities of the Port, 
if any, during the calendar year in which the Agreement is entered into. 

 
 75. Appointment of Special Counsel.  The Port hereby appoints Mersereau Shannon 

LLP as special counsel to the Port for the execution of the Agreement. 
 
 86. Appointment of Municipal Advisor.  The Port hereby appoints SDAO Advisory 

Services LLC as municipal advisor to the Port in connection with the refinancing. 
 
 97. Resolution to Constitute Contract.  In consideration of the purchase and 

acceptance of the Agreement by the Owner, the provisions of this Resolution shall be part of the contract 
of the Port with the Owner and shall be deemed to be and shall constitute a contract between the Port and 
the Owner.  The covenants, pledges, representations and warranties contained in this Resolution or in the 
closing documents executed in connection with the Agreement, including without limitation the Port’s 
covenants and pledges contained in Section 2 hereof, and the other covenants and agreements herein set 
forth to be performed by or on behalf of the Port shall be contracts for the equal benefit, protection and 
security of the Owner, all of which shall be of equal rank without preference, priority or distinction of any 
over any other thereof. 

 
 108.  Conditional Redemption. Any notice of optional redemption may state that the 

optional redemption is conditional upon receipt by the Owner of moneys sufficient to pay the redemption 
price of such obligations or upon the satisfaction of any other condition, and/or that such notice may be 
rescinded upon the occurrence of any other event, and any conditional notice so given may be rescinded at 
any time before payment of such redemption price if any such condition so specified is not satisfied or if 
any such other event occurs. Notice of such rescission or of the failure of any such condition shall be given 
by the Port to the Owner as promptly as practicable upon the failure of such condition or the occurrence of 
such other event. 

 
 119.  Defeasance. The Port may defease the Agreement by setting aside, with a duly 

appointed escrow agent, in a special escrow account irrevocably pledged to the payment of the Agreement 
to be defeased, cash or direct obligations of the United States in an amount which, in the opinion of an 
independent certified public accountant, is sufficient without reinvestment to pay all principal and interest 
on the defeased Agreement until their maturity date or any earlier redemption date. The Agreement that has 
been defeased pursuant to this paragraph shall be deemed paid and no longer outstanding, and shall cease 
to be entitled to any lien, benefit or security under this resolution except the right to receive payment from 
such special escrow account. 

 
 1210.  Closing of the Sale and Delivery of the Agreement. The Authorized 

Representative is authorized to determine and execute all the documents, including a tax certificate, and 
perform any and all other things or acts necessary for the sale and delivery of the Agreement as herein 
authorized. Such acts of the Authorized Representative are for and on behalf of and are authorized by the 
Board of Port Commissioners. 
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Resolution No. __________ - Page 4  

 1311. Effective Date. This Resolution shall become effective upon passage by the Board 
of Port Commissioners.   

 
ADOPTED BY THE BOARD OF COMMISSIONERS this 6th20th day of April 2021. 

 
 
        ATTEST: 
 
 
               
Dirk Rohne, Chairman     Frank Spence, Secretary 
Board of Commissioners     Board of Commissioners 
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~ 
Port of Ast©iria RE# 10110 

REQUEST FOR EXPENDITURE 

Date: 4/13/2021 Department: Boatyard 

Staff Contact: Matt McGrath Vendor (if determined): United Rentals (Tigard) 

s 
E 

Description of 
Product or 

c Service being 
T 
1 requested: 

purchase of scissor lift (2013 Genie GS-2646) 

o Purpose of 
N Product or 
A Service being 

requested: 

to be used primarily in the boatyard for maintenance of Travelift & for customer 
services; can be used across all Port properties as a mobile man-lift that can be 
used outdoors and indoors if needed. 

Cost Estimate: $6,950.00 

s 1. Does this expenditure exist within the current budget? 

~ [Z] No (Skip to Section C-2) / D Yes (Proceed) 
T 

1 2. Does this expenditure exceed $5,000? 
0 
N 

B 

D No (Skip to Section E) / D Yes (Proceed to Section C-1) 

3. Will services be performed on Port of Astoria property? 

1. 

Account# for Budgeted Item (ex: XXX-XX) 

FY 2020-2021 Budget for this Account 

Amount Spent Year-to-Date for this Account 

Amount Available to Spend for this Account 

No 

$ 

$ 

$ 

Does this Request for Expediture require Commission Approval (>=$25,000)? 

Yes 

Yes No 

s 2. 
E 
c If Not included in the current budget or the current budget for this account# has been spent: 

: Does this Request for Expediture require Commission Approval (>=$5,000)? [Z] Yes D No 

N 

C 

Account# to deduct funds from to reallocate & 
accommodate this expenditure (ex: XXX-XX) 

FY 2020-2021 Budget for the Account being 
reduced 

Amount Spent Year-to-Date for this Account 

Amount Available to Spend for this Account 

710-00 - ,, "Boa:f 
• 

iBJf,<I/ 1 2't c.J. 

$ 1,780,>>h 
$ fl, 8(,0, 73B 

What is being given up to accommodate the reallocation of funds for this expenditure? 

-r1 ,J 

forklift for boatyard was previously approved in current year's budget ($40K); Port will defer this purchase until al least next FY 

3 
s 
E If Commission approval is required, please specify date Request for Expenditure will be submitted to 
c Commission for approval. 
T 
I 

0 
N 

(Specify date of Commission meeting when item is scheduled to be heard/approved) 

D 

s 
E 
C 
T 

0 
N 

E 

(over for Quotation Analysis) 

14/20/21 

¥-l</-2. J 
/ Finance Manager Date Signature of Executive Director 

(requ~ed if mst is unbudgeted. or> S5,000 budgeted) 
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Project: 

Project Manager: 

Procurement Method: 

Solicitation Method: 

Vendor 

United Rentals 
(Tigard) 

Scissor Lift 

Matt McGrath 

Dsmall procurement 

i.]sole source 

Overbal quotes (informal) 

Amount 

$6,950 

Port of Astoria 

Quotation Analysis 

Quotes obtained by: 

Dintermediate procurement • Emergency 

~ === Port of Astor ia 

Brendon Stock 

0Request for Bid 

D Request for Proposal 

i.]Requests for written quotes (informal) 0Public solicitation (formal) 

Description Availability Specific expertise Other information 

2013 Genie 
GS-2646, 349 hours 

There are few used machinery vendors within close proximity to the Port of Astoria. United Rentals in Tigard was the only 
vendor selection & vendor with an available used scissor lift that met the Port's specifications and price threshold. 
justification: 
(REQUIRED) 



-- 18 --

Quality used 
equipment for sale 

2013 GENIE GS-2646- PRICE: $7,718 (USD) 

Description: 

Make/Model: 

Year: 

Serial#: 

Meter: 

Equipment #: 

Location: 

SCISSOR LIFT 24-26' ELECTRIC 46-68" WIDE 

GENIE GS-2646 

2013 

GS4613A-114428 

349 

10167729 

263 - TIGARD, OR 

UNITED RENTALS (Store 263) 
14020 SW 72ND AVE Sales Contact: 

800.877.3687 
equipmentsales@ur.com 

TIGARD, OR 97224-8008 
Mon-Fri: 7:00AM-5:00PM Sat: CLOSED Sun: CLOSED 

> United Rentals· UnitedRentals.com I BOO.UR.RENTS 
© 2021 United Rentals, Inc 

For ten11s and conditions, visit unitedrentals.com/en/custorner-care/terms/ur1 disclaimer 
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AVIATION REFUELER LEASE AGREEMENT 

(OFF ROAD USE ONLY VEHICLE) 

 

This Aviation Refueler Lease Agreement (the “Agreement”) is made to be effective as of 

May 1, 2021 (the “Effective Date”) by and between EPIC Aviation, LLC having its 

principal office at 3871 Fairview Industrial Dr. SE, Suite 100, Salem, OR 97302 (“Lessor”) 

and Port of Astoria (“Lessee”). 

 

Lessor agrees to deliver and lease to Lessee for Lessee's use on the Astoria Regional 

Airport - AST (the “Airport”), the aviation refueling truck or trucks described in 

Attachment A (the "Equipment") and Lessee agrees to lease and use the Equipment at the 

Airport, subject to the following terms and conditions: 

 

1. Rent.  For the use of said Equipment during the term hereof, Lessee hereby agrees 

to pay Lessor the rent described in Attachment A (“Rent”), plus all applicable sales, 

property, use or any other tax or assessment related to the Equipment or its use and all other 

amounts payable under this Agreement (“Other Payments”). Lessee’s obligation to pay 

Rent shall commence upon delivery of the Equipment, and shall be paid in advance on the 

first day of each month. Rent shall be pro-rated for partial months. If any Rent or other 

amount payable hereunder is not paid within 10 days of its due date, Lessee shall pay an 

administrative late charge of 1.5% of the amount not timely paid. All Rent and other 

amounts payable under this Agreement shall be timely made in immediately available 

funds at Lessor’s address above or such other place as Lessor shall specify in writing. 

Unless otherwise provided herein, payments received under this Agreement will be applied 

to all interest, fees and amounts owing thereunder (other than Rent), and then to Rent 

payable under this Agreement. Lessor shall be permitted to increase Rent while Agreement 

is in effect by giving Lessee at least sixty (60) days advance written notice. In the event of 

an increase in the Rent, Lessee shall have the right to terminate this Agreement by giving 

Lessor at least thirty (30) days’ advance written notice before the effective date of the Rent 

increase. 

 

2. Term.  This Agreement shall be automatically renewed month to month unless either 

party gives written notice to the other of its intent to terminate at least thirty (30) days prior 

to the end of the then current monthly term.  
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3. Certificate of Acceptance. Lessee shall execute the Certificate of Acceptance and 

Inspection set forth in Attachment B (the “Certificate”) upon delivery. If Lessee 

commences use of any Equipment without executing the Certificate, then Lessee shall be 

deemed to have executed the Certificate, effective upon delivery, stating said Equipment 

was in good working order and acceptable to Lessee. By signing the Certificate stating that 

the Equipment was in good working order or condition, or otherwise accepting the 

Equipment, Lessee warrants that it shall have: (a) thoroughly inspected the Equipment; (b) 

determined for itself that all items of Equipment are of a size, design, capacity and 

manufacture selected by it; and (c) satisfied itself that the Equipment is suitable for Lessee's 

purposes. Lessee acknowledges that it is in the business of using refueling equipment, that 

it is familiar with the type of refueling equipment leased under this Agreement, and that it 

has the expertise and knowledge to properly inspect the Equipment and analyze its 

condition and suitability. Lessee acknowledges that it selected the Equipment and takes 

full responsibility for that selection and the specifications of the Equipment.  

 

4. Representations, Warranties and Agreements of Lessee. Lessee represents, warrants 

and agrees that, as of the effective date of this Agreement: (a) Lessee has the form of 

business organization indicated, and is and will remain duly organized and existing in good 

standing under the laws of the state specified, under Lessee's signature and is duly qualified 

to do business wherever necessary to perform its obligations under this Agreement, 

including each jurisdiction in which the Equipment is or will be located. Lessee's legal 

name as of the date hereof is as shown in the preamble of this Agreement. Within the 

previous six (6) years from the date hereof, Lessee has not changed its name, done business 

under any other name, or merged or been the surviving entity of any merger, except as 

disclosed to Lessor in writing. (b) This Agreement: (i) has been duly authorized by all 

necessary action consistent with Lessee's form of organization, (ii) does not require the 

approval of, or giving notice to, any governmental authority, (iii) does not contravene or 

constitute a default under any applicable law, Lessee's organizational documents, or any 

agreement, indenture, or other instrument to which Lessee is a party or by which it may be 

bound, and (iv) constitutes legal, valid and binding obligations of Lessee enforceable 

against Lessee, in accordance with the terms thereof. (c) As of the date hereof there are no 

pending actions or proceedings to which Lessee is a party, and there are no other pending 

or threatened actions or proceedings of which Lessee  has knowledge, before any court,  

arbitrator or administrative agency, which, either individually or in the aggregate, would 

have a Material Adverse Effect. As used herein, "Material Adverse Effect" shall mean (i) 

a materially adverse effect on the business, condition (financial or otherwise), operations, 

performance or properties of Lessee, or on Lessor's rights and remedies under this 

Agreement, or (ii) a material impairment of the ability of Lessee to perform its obligations 

under or remain in compliance with this Agreement. Further, as of the date hereof Lessee 

is not in default under any financial or other material agreement that, either individually, 

or in the aggregate, would have a Material Adverse Effect. (d) All of the Equipment 
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governed by this Agreement shall remain at the Airport. (e) Assuming there is no change 

to any applicable law following the date of this Agreement, under the applicable laws of 

each such jurisdiction, such Equipment consists (and shall continue to consist) solely of 

personal property and not fixtures. Such Equipment is removable from and is not essential 

to the premises at which it is located. 

 

5. Further Assurances and Covenants. Lessee agrees as follows: (a) Lessee shall obtain 

and deliver to Lessor and/or promptly execute or otherwise authenticate any documents, 

filings, waivers (including any landlord and mortgagee waivers), releases and other 

records, and will take such further action as Lessor may reasonably request in furtherance 

of Lessor's rights under this Agreement. Lessee will deliver to Lessor any additional 

information reasonably requested by Lessor relating to the Equipment and/or the general 

financial condition of Lessee. Lessee irrevocably authorizes Lessor to file UCC financing 

statements ("UCCs"), and other filings with respect to the Equipment. Lessee agrees not 

to file any corrective or termination statements or partial releases with respect to any UCCs 

filed by Lessor pursuant to this Agreement without Lessor’s prior written consent. (c) 

Lessee shall provide written notice to Lessor: (i) within thirty (30) days prior to any change 

in Lessee's name or jurisdiction or form of organization; (ii) promptly upon the occurrence 

of any Event of Default (as defined in Section 12 or event which, with the lapse of time or 

the giving of notice, or both, would become an Event of Default (a "Default"); and (iii) 

promptly upon Lessee becoming aware of any actual violation of applicable law (or 

violation which has been alleged in a writing sent to Lessee by any governmental authority) 

relating to the Equipment or this Agreement. (d)  Lessee is and will remain in full 

compliance with all applicable laws. 

 

6. Use; Maintenance and Location. Lessee shall, at its expense: (a) use, operate, protect 

and maintain the Equipment (i) in good operating order, repair, condition and appearance, 

in the same condition as when received, ordinary wear and tear excepted, (ii) consistent 

with the extent to which Lessee maintains other similar equipment in the prudent 

management of its assets and properties, and (iii) in compliance with all applicable 

insurance policies, laws, ordinances, rules, regulations and manufacturer's recommended 

maintenance and repair procedures, and (b) maintain books and records regarding the use, 

operation, maintenance and repair of the Equipment to the same extent Lessee maintains 

books and records for other similar equipment in the prudent management of its assets and 

properties. The Equipment shall be used only at the Airport, solely for business purposes, 

and shall not be abandoned or used for any unlawful purpose. Lessee shall not discontinue 

use of any Equipment except for normal maintenance nor, through modifications, 

alterations or otherwise, impair the current or residual value, useful life, utility or originally 

intended function of any Equipment without Lessor's prior consent. Any replacement or 

substitution of parts, improvements, upgrades, or additions to the Equipment during the 

Lease Term shall be the property of Lessor and subject to this Agreement, except that if no 
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Event of Default exists, Lessee may at its expense remove improvements or additions 

provided by Lessee that can be readily removed without impairing the value, function or 

remaining useful life of the Equipment. If requested by Lessor, Lessee shall cause 

Equipment to be plainly marked to disclose the ownership specified by Lessor. The 

Equipment shall not be removed from the Airport without Lessor’s prior written approval. 

Lessor shall have the right to enter any premises during normal business hours and without 

unnecessarily interrupting Lessee’s day to day business operations where Equipment is 

located and inspect it (together with directly related books and records) at any reasonable 

time and with reasonable advance written notice to Lessee. If any discrepancies are found 

as they pertain to the general condition of the Equipment, Lessor will communicate these 

discrepancies to Lessee in writing. Lessee shall then have thirty (30) days to rectify these 

discrepancies at its sole expense. Lessee shall pay all expenses of a re-inspection by 

Lessor's appointed representative, if corrective measures were required. The Equipment 

shall be used solely by Lessee for handling the aviation fuel supplied Lessee by Lessor. 

Lessee shall exercise exclusive supervision and control of the Equipment during the term 

of this Agreement and Lessee shall allow only qualified and duly trained operators to use, 

operate, maintain and/or repair the Equipment. Lessee shall, at all times, ensure that the 

Equipment is used, operated, maintained and repaired in a careful and prudent manner, and 

in complete compliance with the manufacturer’s specifications. Lessee shall, at its own 

cost and expense, ensure strict compliance with, and conformance to, all applicable laws, 

rules, ordinances, codes and regulations (be they federal, state, local or otherwise) relating 

in any way to human health and safety, the environment, or the possession, use, 

maintenance or repair of the Equipment. 

 

7. Fees and Taxes. Lessee agrees to: (a) if permitted by law, file in Lessee's own name 

or on Lessor's behalf, directly with all appropriate taxing authorities all declarations, 

returns, inventories and other documentation with respect to any personal property taxes 

(or any other taxes in the nature of or imposed in lieu of property taxes) due or to become   

due with respect to the Equipment, and if not so permitted by law, to promptly notify Lessor 

and provide it with all information required in order for Lessor to timely file all such 

declarations, returns, inventories, or other documentation, and pay on or before the date 

when due all such taxes assessed, billed or otherwise payable with respect to the Equipment 

directly to the appropriate taxing authorities; (b) pay when due as requested by Lessor, and  

defend and indemnify Lessor on a net after-tax basis against liability for all license and/or 

registration fees, assessments, and sales, use, property, excise, privilege, value added and 

other taxes or other charges or fees now or hereafter imposed by any governmental body 

or agency upon the Equipment or with respect to the manufacture, shipment, purchase, 

ownership, delivery, installation, leasing, operation, possession, use, return, or other 

disposition thereof or the Rent hereunder, other than taxes on or measured solely by the net 

income of Lessor (with the exception of Lessee’s Tax Indemnification obligations set forth 

in Section 11(b)); and (c) indemnify Lessor against any penalties, charges, interest or costs 
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imposed with respect to any items referred to in clauses (a) and (b) above (the items referred 

to in clauses (a), (b), and (c) above being referred to herein as "Impositions"). Any 

Impositions which are not paid when due and which are paid by Lessor shall, at Lessor's 

option, become immediately due from Lessee to Lessor. 

 

8. Loss and Damage. At all times until such time as the Equipment is returned to Lessor 

in accordance with this Agreement: (a) Lessee shall bear the risk of loss, theft, confiscation, 

taking, unavailability, damage or partial destruction of the Equipment and shall not be 

released from its obligations under this Agreement in any such event. (b) Lessee shall 

provide prompt written notice to Lessor of any Total Loss or any material damage to the 

Equipment. Any such notice must be provided together with any damage reports provided 

to any governmental authority or insurer, and any documents pertaining to the repair of 

such damage, including copies of work orders, and all invoices for related charges. (c) 

Without limiting any other provision hereof, Lessee shall repair all damage to any item of 

Equipment from any and all causes, other than a Total Loss, so as to cause it to be in the 

condition and repair required by this Agreement. (d) A "Total Loss" shall be deemed to 

have occurred to an item of Equipment upon: (i) the actual or constructive total loss of any 

item of the Equipment, (ii) the loss, disappearance, theft or destruction of any item of the 

Equipment, or damage to any item of the Equipment that is uneconomical to repair or 

renders it unfit for normal use, or (iii) the condemnation, confiscation, requisition, seizure, 

forfeiture or other taking of title to or use of any item of the Equipment or the imposition 

of any lien thereon by any governmental authority. On the next rent payment date following 

a Total Loss (a "Loss Payment Date"), Lessee shall pay to Lessor the Rent due on that 

date plus the stipulated loss value as specified in Attachment A (the “Stipulated Loss 

Value”) of the item or items of the Equipment with respect to which the Total Loss has 

occurred (the "Lost Equipment"), together with any other payments due hereunder  with 

respect to the  Lost Equipment.  Upon making such payment, (A) Lessee's  obligation  to 

pay future Rent shall terminate solely with respect to the items of Lost Equipment so paid 

for, and (B) Lessor shall convey to Lessee all of Lessor's right, title and interest in the Lost 

Equipment, "AS IS WHERE IS", but subject to the requirements of any third party 

insurance carrier in order to settle an insurance claim. (e) Lessor shall be under no duty to 

Lessee to pursue any claim against any person in connection with a Total Loss or other loss 

or damage. (f) If Lessor receives a payment under an insurance policy required under this 

Agreement in connection with any Total Loss or other loss of or damage to an item of 

Equipment, and such payment is both unconditional and indefeasible, then provided Lessee  

shall have complied with the applicable provisions of this Section, Lessor shall either (i) if 

received pursuant to a Total Loss, remit such proceeds to Lessee up to an amount equal to 

the amount paid by Lessee to Lessor as the Stipulated Loss Value, or credit such proceeds 

against any amounts owed by Lessee pursuant to this Section, or (ii) if received with respect 

to repairs made pursuant to this Section, remit such proceeds to Lessee up to an amount 
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equal to the amount of the costs of repair actually incurred by Lessee, as established to 

Lessor's satisfaction.  

 

9. Subordination to Master Lease. Lessor has leased the Equipment, with a right to 

sublease, from Nations Fund I, LLC, located at 501 Merritt Seven Norwalk, Connecticut 

06851 (“NEF”), pursuant to a Master Lease Agreement between Lessor and NEF (the 

“Master Lease”). This Agreement is and will be subject and subordinate to the Master 

Lease.  In the event of a default under the Master Lease, NEF may exercise all of the rights 

and remedies of Lessor under this Agreement, shall have the right to notify Lessee to make 

payments directly to NEF, and shall have full authority to sell or assign this Agreement in 

the name of Lessor or in its own name, or to make any other disposition thereof. 

 

10. Insurance.  Lessee shall, at its own expense and prior to the delivery, keep each unit 

of Equipment insured against all risks for its full replacement value, and in no event less 

than its Stipulated Loss Value, with a deductible of $2,500 or less, and shall maintain 

Aviation General Liability coverage, including Airport premises, with limits of at least $1 

million (combined single limit per accident). All such insurance shall: (a) be with reputable 

insurance companies rated “A-” by A.M. Best Company or equivalent in such form as 

Lessor shall approve, such approval not to be unreasonable withheld; (b) specify Lessor 

and NEF, as additional insureds and provide that it may not be canceled or altered in any 

way that would affect the interest of Lessor or NEF without at least thirty (30) calendar 

days' prior written notice to Lessor (ten (10) calendar days in the case of nonpayment of 

premium); (c) be primary, without right of contribution from any other insurance carried 

by Lessor or NEF, and contain waiver of subrogation and “breach of warranty” provisions 

reasonably satisfactory to Lessor and NEF; and (d) provide that all amounts payable by 

reason of loss or damage to Equipment shall be payable solely to NEF. Lessee shall 

furnish Lessor with certificates evidencing such insurance including a copy of all 

required endorsements promptly upon execution of this Agreement and upon renewal 

of any required policy. Certificates must show both Effective dates and Expiration 

dates. Such certificate shall also identify the insured Equipment by VIN number, specify 

that EPIC Aviation, LLC, 3871 Fairview Industrial Dr. SE, Suite 100, Salem, OR 97302 

and  Nations Fund I, LLC its successors and assigns, 501 Merritt Seven, Norwalk CT, 

06851 as additional insureds and specify  Nations Fund I, LLC its successors and assigns, 

501 Merritt Seven, Norwalk CT, 06851 as loss payee for all amounts payable by reason of 

loss or damage to Equipment. In the event that Lessee fails to obtain and maintain such 

insurance, or fails to provide Lessor with certificates evidencing such insurance, Lessor 

may at its discretion terminate said lease or purchase such insurance on Lessee’s behalf 

and at Lessee’s expense and Lessee shall be obligated to pay the entire cost of such 

insurance with the next monthly rental payment. 
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11. Indemnities. Lessee's indemnity and reimbursement obligations set forth below 

shall survive the cancellation, termination or expiration of this Agreement. 

 (a)  General Indemnity. Lessee shall indemnify, defend and keep harmless Lessor 

and NEF, together with their respective officers, directors, employees, agents and parents, 

subsidiaries and affiliated companies (each, an "Indemnitee"), from and against any and 

all Claims (other than such as may directly and proximately result from the actual, but not 

imputed, gross negligence or willful misconduct of such Indemnitee), by paying, on a net 

after-tax basis, or otherwise discharging same, when and as such Claims shall become due.  

Lessee agrees that the indemnity provided for in this Section includes the agreement by 

Lessee to indemnify each Indemnitee from the consequences of its own simple negligence, 

whether that negligence is the sole or concurring cause of the Claims, and to further 

indemnify each such Indemnitee with respect to Claims for which such Indemnitee is 

strictly liable. Lessor shall give Lessee prompt notice of any Claim hereby indemnified 

against and Lessee shall be entitled to control the defense of and/or to settle any Claim, in 

each case, so long as (i) no Default or Event of Default has occurred and is then continuing, 

(ii) Lessee confirms, in writing, its unconditional and irrevocable commitment to 

indemnify each Indemnitee with respect to such Claim, (iii) Lessee is financially capable 

of satisfying its obligations  under this Section, (iv) Lessor approves the defense counsel 

selected by Lessee, and (v) there is no reasonable risk of criminal liability being imposed 

on any Indemnitee as a result of  such Claim. The term "Claims" shall mean all claims, 

allegations, harms, judgments, settlements, suits, actions, debts, obligations, damages 

(excluding consequential and punitive damages), demands (for compensation, 

indemnification, reimbursement or otherwise), losses, penalties, fines, liabilities (including 

strict liability), financing or securitization losses or charges, and any other charges that an 

Indemnitee has incurred or for which it is responsible, in the nature of interest, liens, 

financing charges, and any other costs (including attorneys' fees and disbursements and 

any other legal or non-legal expenses of investigation  or defense of any Claim, whether or 

not such Claim is ultimately defeated or enforcing the rights, remedies or indemnities 

provided for hereunder, or otherwise available at law or equity to an Indemnitee), of 

whatever kind or nature, contingent or otherwise, matured or unmatured, foreseeable or 

unforeseeable, by or against any person, arising on account of (A) this Agreement, 

including the performance, breach (including any Default or Event of Default) or 

enforcement of any of the terms thereof, or any early repayment of Lessee's obligations 

under this Agreement (whether pursuant to acceleration, liquidation or otherwise) or any 

early termination of this Agreement, or (B) the Equipment, or any part or other contents 

thereof, any substance at any time contained therein or emitted therefrom, including any 

hazardous substances,  or the premises at which the Equipment  may be located from time 

to time, or (C) the ordering, acquisition, delivery, installation or rejection of the Equipment, 

the possession of any property to which it may be attached from time to time, maintenance,  

use, condition, ownership  or operation of any item of  Equipment, and by whomsoever  
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owned, used, possessed or operated, during the term this Agreement with respect to  that 

item of Equipment, the existence of latent and other defects (whether or not discoverable 

by Lessor, NEF or Lessee) any claim in tort for negligence or strict liability, and any claim 

for patent, trademark or copyright infringement, or the loss, damage, destruction, theft, 

removal, return, surrender, sale or other disposition of the Equipment, or any item thereof, 

including, Claims involving or alleging environmental damage, or any criminal or terrorist 

act, or for whatever other reason whatsoever. If any Claim is made against Lessee or an 

Indemnitee, the party receiving notice of such Claim shall promptly notify the other, but 

the failure of the party receiving notice to so notify the other shall not relieve Lessee of any 

obligation hereunder. 

 (b) Tax Indemnity. NEF is relying on its ability to utilize MACRS Deductions 

(as defined below) with respect to the Equipment. Lessee agrees and covenants that the 

Equipment is and will be used by Lessee so as to remain, property eligible for the MACRS 

Deductions. In the event: (i) NEF in computing its taxable income or liability for tax, shall 

lose, or shall not have, or shall lose the right to claim or there shall be disallowed or 

recaptured for Federal and/or state income tax purposes, in whole or in part, the benefit of 

MACRS Deductions; or (ii) NEF shall become liable for additional tax as a result of Lessee 

having added an attachment or made an alteration to the Equipment, including (without 

limitation) any such attachment or alteration which would increase the productivity or 

capability of the Equipment so as to violate the provisions of Rev. Proc. 2001-28, 2001-1 

C.B. 1156 (as it may hereafter be modified or superseded); or (iii) the statutory full-year 

marginal Federal tax rate (including any surcharge) for corporations is other than thirty-

five (35) percent; hereinafter referred to as a "Loss"; then Lessee shall pay NEF the Tax 

Indemnification Payment as additional rent and Lessor shall revise the Rent and Stipulated 

Loss Values to reflect the Loss. As used herein, "MACRS Deductions" shall mean the 

deductions under Section 167 of the Internal Revenue Code of 1986, as now or hereafter 

amended (the "Code"), determined in accordance with the modified Accelerated Cost 

Recovery System with respect to the total invoice cost of any item of the Equipment using 

the accelerated method set forth in Section 168(b)(1) or 168(b)(2) of the Code as in effect 

on the date of this Agreement for property assigned to the class of property specified in 

this Agreement; "NEF" shall be deemed to include the consolidated Federal taxpayer group 

of which NEF is a member; and 'Tax Indemnification Payment" shall mean such amount 

as, after consideration of (A) all taxes required to be paid by NEF in respect of the receipt 

thereof under the laws of any governmental or taxing authority in the United States, and 

(B) the amount of any interest or penalty which may be payable by NEF in connection with 

the Loss, shall be required to cause NEF's after-tax net return (the "Net Return") to be 

equal to, but no greater than, the Net Return computed consistently with current tax laws 

(and with the assumption that NEF is taxed at the highest marginal Federal and state tax 

rates) as of the date of this Agreement that would have been available to NEF had the Loss 

not occurred. NEF shall be responsible for, and shall not be entitled to a Tax 
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Indemnification Payment by Lessee on account of, any Loss arising solely as a direct result 

of the occurrence of any one or more of the following events: (I) the failure of NEF to 

timely and properly claim MACRS Deductions in the tax return of NEF other than as a 

result of changes in the Code or applicable regulations unless in the reasonable opinion of 

NEF's tax counsel there is no basis for such claim; or (II) the failure of NEF to have 

sufficient taxable income before application of the MACRS Deductions to offset the full 

amount of such MACRS Deductions other than as a result of changes in the Code or 

applicable regulations; or (III) any event which by the terms of this Agreement requires 

payment by Lessee of the Stipulated Loss Value if such payment is thereafter actually made 

to Lessor, to the extent that such payment reimburses Lessor for amounts otherwise payable 

by Lessee pursuant hereto; or (IV) a disqualifying disposition due to sale of any item of the 

Equipment or this Agreement by Lessor or NEF prior to a Default. Lessor or NEF promptly 

shall notify Lessee in writing of such Loss and Lessee shall pay to NEF the Tax 

Indemnification Payment within thirty (30) days of such notice. For these purposes, a Loss 

shall occur upon the earliest of: (V) the happening of any event (such as disposition or 

change in use of any item of the Equipment) which will cause such Loss, (X) the payment 

by NEF to the Internal Revenue Service or state taxing authority of the tax increase 

(including an increase in estimated taxes) resulting from such Loss; (Y) the date on which 

the Loss is realized by NEF; or (D) the adjustment of the tax return of NEF to reflect such 

Loss. 

 

12. Default. A default shall be deemed to have occurred hereunder upon the occurrence  

of any of the following (each, an "Event of Default"): (a) non-payment of Rent within five 

(5) days of the applicable rent payment date; (b) non-payment of any Other Payments 

within five (5) days after it is due; (c) failure to maintain, use or operate the Equipment in 

compliance with applicable law; (d) failure to comply with all applicable laws; (e) failure 

to obtain, maintain and comply with all of the insurance coverages required under this 

Agreement; (f) any transfer or encumbrance, or the existence of any lien, that is prohibited 

by this Agreement; (g) Lessee’s payment default, breach or termination of the FPA or any 

other agreement between Lessee and Lessor; (h) an inaccuracy in any representation or 

breach of warranty by Lessee; (i) the commencement of any bankruptcy, insolvency, 

receivership or similar proceeding by or against Lessee or any of its properties or business 

(unless, if involuntary, the proceeding is dismissed within sixty (60) days of the filing 

thereof); (j) the failure by Lessee generally to pay its debts as they become due or its 

admission in writing of its inability to pay the same; (k) Lessee’s ceasing to do business as 

a going concern, liquidation, dissolution, or the sale, transfer or other disposition of all or 

substantially all of its assets or property; (l) Lessee’s breach any other covenant, condition 

or agreement (other than those items listed above as (a)-(k)) under this Agreement that 

continues for thirty (30) days after Lessor's written notice to Lessee (but such notice and 
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cure period will not be applicable unless such breach is curable by practical means within 

such notice period).  

13. Remedies.   

 (a) If an Event of Default occurs and such Event of Default has not been cured 

within the applicable time allowed (if any) under this Agreement, Lessor thereunder may 

(in its sole discretion) exercise any one or more of the following remedies: (1) proceed at 

law or in equity, to enforce specifically Lessee's performance or to recover damages; (2) 

declare this Agreement in default, and cancel this Agreement or otherwise terminate 

Lessee's right to use the Equipment and Lessee's other rights, but not its obligations, 

hereunder and Lessee shall immediately assemble, make available and, if Lessor requests, 

return the Equipment to Lessor in accordance with the terms of this Agreement; (3) enter 

any premises where any item of Equipment is located and take immediate possession of 

and remove (or disable in place) such item (and/or any unattached parts) by self-help, 

summary proceedings or otherwise without liability; (4) use Lessee's premises for storage 

without liability; (5) sell, re-lease or otherwise dispose of any or all of the Equipment, 

whether or not in Lessor's possession, at public or private sale, with or without notice to 

Lessee, and apply or retain the net proceeds of such disposition, with Lessee remaining 

liable for any deficiency and with any excess being retained by Lessor; (6) demand and 

recover from Lessee all Liquidated Damages and all Other Payments whenever the same 

shall be due; and (7) exercise any and all other remedies allowed by applicable law, 

including the UCC. As used herein, "Liquidated Damages" shall mean the liquidated 

damages (all of which, Lessee hereby acknowledges, are damages to be paid in lieu of 

future Rent and are reasonable in light of the anticipated harm arising by reason of an Event 

of Default, and are not a penalty) described in parts (1) or (2) of Section 13(b), depending 

upon the recovery and disposition of the Equipment. Upon the occurrence of the Event of 

Default described in Section 12(i) hereof, the Liquidated Damages remedy shall be 

automatically exercised without the requirement of prior written notice to Lessee or of any 

other act or declaration by Lessor, and the Liquidated Damages described therein shall be 

immediately due and payable. If at any time after the occurrence of an Event of Default or 

as a result of any early repayment of Lessee's obligations under this Agreement (whether 

pursuant to acceleration, liquidation or otherwise) or early termination of this Agreement, 

Lessor determines that (i) the cost of Lessor (or any of its affiliates) maintaining this 

Agreement has increased or that Lessor (or any of its affiliates) has incurred or will incur 

increased costs, charges, or any loss, then, in each case, the Rent, the Liquidated Damages 

and the Stipulated Loss Value shall be increased to an amount necessary to compensate 

Lessor and its affiliates for such increased costs, charges, losses. 

 (b) (1) In the Event of Default, if Lessor recovers the Equipment and disposes of 

it by a lease or elects not to dispose of the Equipment after recovery, upon demand, Lessee 

shall pay to Lessor an amount equal to the sum of (A) any accrued and unpaid Rent, other 
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Payments and other amounts owed as of the date Lessor recovers possession of the 

Equipment, plus (B) the present value as of such date of the total Rent, Other Payments 

and other obligations hereunder for the then remaining term of this Agreement, minus (C) 

either, as applicable, (i) the present value, as of the commencement date of any 

substantially similar re-lease of the Equipment, of the re-lease rent payable for that period, 

commencing on such date, which is comparable to the then remaining term of this 

Agreement or (ii) the present value, as of that certain date which may be determined by 

taking into account Lessor's having a reasonable opportunity to remarket the Equipment, 

of the "market rent'' for such Equipment (as computed pursuant to Article 2A) in the 

continental United States on that date, computed for that period, commencing on such date, 

which is comparable to the then remaining term of this Agreement; provided, however, 

Lessee acknowledges that if Lessor is unable after reasonable effort to dispose of the 

Equipment at a reasonable price and pursuant to other reasonable terms, or the 

circumstances reasonably indicate that such an effort will be unavailing, the "market rent" 

in such event will be deemed to be $0.00, but in the event that Lessor does eventually re-

lease or otherwise dispose of the Equipment, it will apply the net proceeds of such 

disposition, to the extent received in good and indefeasible funds, as a credit or 

reimbursement, as applicable, in a manner consistent with the applicable provisions of 

Article 2A. Any amounts discounted to present value, shall be discounted at the rate of 

three percent (3%) per annum, compounded annually. (2) In the  Event of Default, if Lessee 

fails to return the Equipment in the manner and condition required by this Agreement, or 

Lessor recovers and sells the Equipment, upon demand, Lessee shall pay to Lessor an 

amount calculated as the Stipulated Loss Value of the Equipment (determined as of the 

next rent payment date after the date of the occurrence of the subject Event of Default), 

together with all other Rent, Other Payments and other amounts due hereunder as of such 

determination date, and all Enforcement Costs (defined in Section 12(c)), less a credit for 

any disposition proceeds, if applicable pursuant to the application provisions in the next 

sentence. If Lessor demands the Liquidated Damages under this part (2), and recovers and 

sells the Equipment, any proceeds received in good and indefeasible funds shall be applied 

by Lessor: first, to pay all Enforcement Costs, to the extent not previously paid; second, to 

pay to Lessor an amount equal to any unpaid Rent, Other Payments and other obligations 

due and payable, together with the Liquidated Damage amounts specified in this part (2), 

to the extent not previously paid; and third, to pay to Lessor any interest accruing on the 

amounts covered by the preceding clauses, at the Default Rate, from and after the date the 

same becomes due, through the date of payment. 

 

 (c) A cancellation of this Agreement shall occur only upon written notice by 

Lessor to Lessee. Unless already specifically provided for in Section 12(b), if an Event of 

Default occurs, Lessee shall also be liable for all of the following ("Enforcement Costs"): 

(1) all unpaid Rent and Other Payments due before, during or after exercise of any of the 
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foregoing remedies, and (2) all reasonable legal fees (including consultation, drafting 

notices or other documents, expert witness fees, sending notices or instituting, prosecuting 

or defending litigation or arbitration) and other enforcement costs and expenses incurred 

by reason of any  Default or Event of Default or the exercise of Lessor's rights or remedies, 

including all expenses incurred in connection with the return or other recovery of any 

Equipment in accordance with the terms of this Agreement or in placing such Equipment 

in the condition required hereby, or the sale, re-lease or other disposition (including but not 

limited to costs of transportation, possession, storage, insurance, taxes, lien removal, repair,  

refurbishing, advertising and brokers' fees), and sales or use taxes incurred by Lessor in 

connection  with any disposition of the Equipment after the occurrence of an Event of 

Default, and all other pre-judgment and post-judgment enforcement related actions taken 

by Lessor or any actions taken by Lessor in any bankruptcy  case involving Lessee, the 

Equipment, or any other person. From and after the date on which an Event of Default  

occurs, Lessee shall pay interest to Lessor with respect to all amounts due hereunder until 

such amounts  are received by Lessor in good funds at a per annum interest rate that is the 

lesser of eighteen (18) percent or the maximum rate permitted by applicable law (the 

"Default Rate"). No right or remedy is exclusive, and each may be used successively and 

cumulatively. Any failure to exercise the rights granted hereunder upon any Default or 

Event of Default shall not constitute a waiver of any such right.  No extension of time for 

payment or performance of any of Lessee's obligations hereunder shall operate to release, 

discharge, modify, change or affect the original liability of Lessee for such obligations, 

either in whole or in part. In any action to repossess any Equipment, Lessee waives any 

bonds and any surety or security required by any applicable laws as an incident to such 

repossession. Notices of Lessor's intention to accelerate, acceleration, nonpayment, 

presentment, protest, dishonor or any other notice whatsoever (other than as expressly set 

forth herein) are waived by Lessee. Any notice given by Lessor of any disposition of the 

Equipment or other intended action of Lessor which is given in accordance with this 

Agreement at least five (5) business days prior to such action, shall constitute fair and 

reasonable notice of such action. With respect to any disposition of any Equipment 

pursuant to this Section, (i) Lessor shall have no obligation, subject to the requirements of 

commercial reasonableness, to clean-up or otherwise prepare the same for disposition, (ii) 

Lessor may comply with any applicable law in connection with any such disposition, and 

any actions taken in connection therewith shall not be deemed to have adversely affected 

the commercial reasonableness of any disposition thereof, (iii) Lessor may disclaim any 

title or other warranties in connection with any  such disposition, and (iv) Lessee shall 

remain responsible for any deficiency remaining after Lessor's exercise of its remedies and 

application of any funds or credits against Lessee's obligations under this Agreement, and 

Lessor shall retain any excess after such application. 

 

14. Assignment.  
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 (a)  LESSEE SHALL NOT ASSIGN, DELEGATE, TRANSFER OR 

ENCUMBER ANY OF ITS RIGHTS OR OBLIGATIONS HEREUNDER OR ITS 

LEASEHOLD INTEREST, SUBLET THE EQUIPMENT OR OTHERWISE PERMIT 

THE EQUIPMENT TO BE OPERATED  OR USED BY, OR TO COME INTO OR 

REMAIN IN THE POSSESSION OF, ANYONE BUT LESSEE. Without limiting the 

foregoing, (1) Lessee may not attempt to dispose of any of the Equipment, and (2) Lessee 

shall (A) maintain the Equipment  free from all liens, other than Permitted liens, (B) notify 

Lessor immediately  upon receipt  of notice of any Lien affecting the Equipment, and (C) 

defend Lessor's title to the Equipment. A "Permitted Lien" shall mean any Lien for 

Impositions, liens of mechanics, materialmen, or suppliers and similar liens arising by 

operation of law, provided that any such Lien is incurred by Lessee in the ordinary course 

of business, for sums that are not yet delinquent  or are being contested in good faith and 

with due diligence, by negotiations or by appropriate proceedings which suspend the 

collection thereof and, in Lessor's sole discretion, (i) do not involve any substantial danger 

of the sale, forfeiture or loss of the Equipment or any interest therein, and (ii) for the 

payment of which adequate assurances or security have been provided to Lessor. No 

disposition referred to in this Section shall relieve Lessee of its obligations, and Lessee 

shall remain primarily liable hereunder.  

 (b)  Lessor may at any time with or without notice to Lessee grant a security 

interest in, sell, assign, delegate or otherwise transfer (an "Assignment") all or any part of 

its interest in the Equipment, this Agreement, or any Rent thereunder, and Lessee shall 

perform all of its obligations thereunder, to the extent so transferred, for the benefit of the 

beneficiary of such Assignment (such beneficiary, including any successors and assigns, 

an "Assignee"). If so directed in writing, Lessee shall pay all Rent and all other sums that 

become due under this Agreement directly to the Assignee or any other party designated 

in writing by Lessor or such Assignee. Lessee acknowledges that Lessor's right to enter 

into an Assignment is essential to Lessor and, accordingly, waives any restrictions under 

applicable law with respect to an Assignment and any related remedies. Upon the request 

of Lessor or any Assignee, Lessee also agrees (i) to promptly execute and deliver to Lessor 

or to such Assignee an acknowledgment of the Assignment in form and substance 

satisfactory to the requesting party, an insurance certificate and such other documents and 

assurances reasonably requested by Lessor or Assignee, and (ii) to comply with all other 

reasonable requirements of any such Assignee in connection with any such Assignment. 

Upon such Assignment and except as may otherwise be provided herein, all references in 

this Agreement to "Lessor" shall include such Assignee. (c) Subject always to the 

foregoing, this Agreement shall inure to the benefit of, and are binding upon, Lessee's and 

Lessor's respective successors and assigns. 

 

15. Return. Upon the expiration or earlier cancellation or termination of this Agreement, 

Lessee shall return the Equipment to Lessor free and clear of all liens whatsoever, to such 
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place(s) within the continental United States as Lessor shall specify. Lessee shall provide, 

at its expense, transit insurance for the redelivery period in an amount equal to the 

replacement value of such Equipment and Lessor shall be named as the loss payee on all 

such policies of insurance. Lessee shall cause: (a) a qualified person acceptable to Lessor 

(the "Designated Person") to de-install such Equipment in accordance with the 

manufacturer’s specifications (as applicable) and pack such Equipment properly and in 

accordance with the manufacturer's recommendations (as applicable); and (b) such 

Equipment to be transported in a manner consistent with the manufacturer's 

recommendations and practices (as applicable).  Upon return, such Equipment shall be:  (i)  

in the same condition  as when delivered to  Lessee under this Agreement, ordinary wear 

and tear excepted; (ii) mechanically and structurally sound, capable of performing the 

functions for which such Equipment was originally designed, in accordance with the 

manufacturer's published and recommended specifications (as applicable); (iii) conform to 

all applicable local, state, and federal laws, health and safety guidelines; (iv) will have 

passed all regulatory or association inspections and requirements for operation; (v) 

redelivered with all component parts in good operating condition (and all components  must 

meet or exceed the manufacturer's minimum recommended specifications, unless 

otherwise  agreed by Lessor in writing); (vi) redelivered with all software and 

documentation necessary for the operation of such Equipment for the performance of the 

functions for which such Equipment was originally designed (whether or not such software 

is embedded in or otherwise is a part of such Equipment); and (vii) cleaned and 

cosmetically  acceptable, with all Lessee-installed markings removed and all rust, corrosion 

or other contamination having been removed or properly treated, and in such condition so 

that it may be immediately installed and placed in  service by a third party. Upon delivery, 

such Equipment shall be in compliance with all applicable federal, state and local laws, 

and health and safety guidelines. Lessee shall be responsible for the cost of all repairs, 

alterations, inspections, appraisals, storage charges, insurance costs, demonstration costs 

and other related costs necessary to cause such Equipment to be in full compliance with 

the terms of this Agreement.  If requested by Lessor, Lessee shall also deliver all related 

records and other data to Lessor, including all records of maintenance, modifications, 

additions and major repairs, computerized maintenance history, and any maintenance and 

repair manuals (collectively, the "Records"). All manuals or other documents delivered to 

Lessor that are subject to periodic revision will be fully up-to-date and current to the latest 

revision standard of any particular manual or document. In the event any such Records are 

missing or incomplete, Lessor shall have the right to cause the same to be reconstructed at 

Lessee's expense. In addition to Lessor's other rights and remedies hereunder, if such 

Equipment and the related Records are not  returned in a timely fashion, or if repairs are 

necessary to place any item of Equipment in the condition required in this Section, Lessee 

shall (A) continue to pay to Lessor per diem rent at the last prevailing lease rate under this 

Agreement with respect to such item of Equipment, for the period of delay in redelivery, 

and/or for the period of time reasonably necessary to  accomplish  such repairs, and (B) 
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pay to Lessor an amount equal to the aggregate cost of any such repairs. Lessor's 

acceptance of such rent on account of such delay and/or repair does not constitute an 

extension or renewal of the Lease Term or a waiver of Lessor's right to prompt return of 

such Equipment in proper condition. Such amount shall be payable upon the earlier of 

Lessor's demand or the return of such Equipment in accordance with this Agreement. 

Without limiting the generality of the foregoing, Lessee shall, at its expense, remove and 

properly dispose of all waste material and fluid from the Equipment, and ensure that the 

Equipment is clean, in good appearance and meets the following conditions:  

 (a) Cab will be free from significant body damage: 

i. Glass will be intact; 

ii. Interior will be clean;  

iii. Gauges will operate;  

iv. Lights will operate; and 

v. Seat(s) will be in good condition without any tears.     

 

(b) Mechanical Power Train: 

vi. Engine and transmission will function normally and not necessitated 

by Lessee’s neglect, abuse, accident, or failure to perform 

maintenance.  

 

(c) Pumping system – will be complete and free from damage (including hoses 

 and nozzles). 

 

(d) Wheels and tires – As specified by the manufacturer, wheels/tires shall 

 have remaining life of not less than 10/32nds remaining tread.  Front tires 

will be original casings (recapped casings are acceptable for the rear tires)    

 

 

 

 

(e) Transmissions and clutches – will function properly with no slipping or 

 grabbing, and all speed ranges must operate properly. No front or rear seal 

 leaks. Radiator and/or cooling systems will be free from leaks, punctures or 

 holes and be able to maintain the Equipment in normal operating 

 temperature range. Hydraulic, oil or cooling lines will be free of leaks or 

 cuts and be able to operate at rated capacities. 

 

(g) Axel and transmission – there shall be no axle end or axle to transmission 

 leaks. Axles must not be bent or cracked and shall not have welds.  
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(h) Brakes Both – wheel and hand brakes must hold with equal brake stopping 

 force as specified by manufacture; brake linings shall have 50% remaining 

 wear. 

 

(i) Engine – must not smoke or have any blow-by.  Compression must be 85-

 90% of new and remain even across all cylinders.  No rod or main bearing 

 noises.  No front or rear main seal leaks. 

 

(j) Tank – will be free of leaks and significant body damage or tank dents. 

 

 (k) Entire Unit – will perform in its entirety as an aircraft refueler, that is, it will 

  pump fuel on demand and shut down on demand, and fully conform to ATA 

  103 standards, and shall pass all requirements and checks contained within  

  ATA 103 pertaining to aircraft refueling vehicles. 

 

16. Title to Equipment. This Agreement is intended to be a lease of personal property 

for all purposes. Lessee does not acquire any right, title or interest in or to any Equipment, 

except the right to use and possess the same under the terms of this Agreement. Except as 

specifically provided herein, Lessee has no right or option to extend the Lease Term of this 

Agreement or to purchase any Equipment. Lessee assigns all of its rights (but none of its 

obligations) to Lessor under any purchase orders, invoices or other contracts of sale with 

respect to the Equipment, and conveys whatever right, title and interest it may now or 

hereafter have in any Equipment to Lessor. NEF shall be the sole owner of Equipment free 

and clear of all liens or encumbrances, other than Lessee’s rights under this Agreement. 

Lessee will not create or permit to exist any lien, security interest, charge or encumbrance 

on any Equipment except those created by Lessor or NEF. The Equipment shall remain 

personal property at all times, notwithstanding the manner in which it may be affixed to 

realty. Lessee shall obtain and record such instruments and take such steps as may be 

necessary to: (a) prevent any creditor, landlord, mortgagee or other entity (other than 

Lessor or NEF) from having any lien, charge, security interest or encumbrance on any 

Equipment; and (b) ensure Lessor's right of access to and removal of Equipment in 

accordance with this Agreement. 

 

17. “As-Is, Where-Is,” Quite Enjoyment. THE EQUIPMENT IS LEASED 

HEREUNDER "AS IS, WHERE IS". LESSOR SHALL NOT BE DEEMED TO HAVE 

MADE, AND HEREBY DISCLAIMS, ANY REPRESENTATION OR WARRANTY, 

EITHER EXPRESS OR IMPLIED, AS TO THE EQUIPMENT, INCLUDING ANY 

PART, OR ANY MATTER WHATSOEVER, INCLUDING, AS TO EACH ITEM OF 

EQUIPMENT, ITS DESIGN, CONDITION, MERCHANTABILITY, FITNESS FOR 

ANY PARTICULAR PURPOSE, TITLE, ABSENCE OF ANY PATENT, 

TRADEMARK OR COPYRIGHT INFRINGEMENT OR LATENT DEFECT 
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(WHETHER OR NOT DISCOVERABLE BY LESSEE), COMPLIANCE OF SUCH 

ITEM WITH ANY APPLICABLE LAW, CONFORMITY OF SUCH ITEM TO THE 

PROVISIONS AND SPECIFICATIONS OF ANY PURCHASE DOCUMENT OR TO 

THE DESCRIPTION SET FORTH HEREIN, OR ANY INTERFERENCE OR 

INFRINGEMENT, OR ARISING FROM ANY COURSE OF DEALING OR USAGE OF 

TRADE, NOR SHALL LESSOR BE LIABLE, FOR ANY INDIRECT, INCIDENTAL, 

SPECIAL OR CONSEQUENTIAL DAMAGES OR FOR STRICT OR ABSOLUTE 

LIABILITY IN TORT; AND LESSEE HEREBY WAIVES ANY CLAIMS ARISING 

OUT OF ANY OF THE FOREGOING. Without limiting the foregoing, Lessor will not be 

responsible to Lessee or any other person with respect to, and Lessee agrees to bear sole 

responsibility for, any risk or other matter that is the subject of Lessor's disclaimer; and 

Lessor's agreement to enter into this Agreement is in reliance upon the freedom from and 

complete  negation of liability or responsibility for the matters so waived or disclaimed 

herein or covered by the indemnity in this Agreement. So long as no Event of Default has 

occurred and is then continuing, Lessee may exercise Lessor's rights, if any, under any 

warranty with respect to the Equipment. Lessee's exercise of such rights shall be at its sole 

risk, shall not result in any prejudice to Lessor, and may be exercised only during the Lease 

Term. Lessee shall not attempt to enforce any such warranty by legal proceeding without 

Lessor's prior written approval.  Lessor warrants that during the Lease Term, so long as no 

Event of Default has occurred and is then continuing, Lessee's possession and use of the 

Equipment leased thereunder shall not be interfered with by Lessor or anyone rightfully 

claiming an interest through Lessor. The preceding warranty is in lieu of all other 

warranties by Lessor, whether written, oral or implied, with respect to this Agreement or 

the Equipment. Any actual or purported breach of this warranty shall not give rise to any 

abatement, but Lessee may bring a direct cause of action against Lessor for any actual 

damages directly resulting from any such breach. 

 

18. Lessee Responsibilities. Lessee accepts the applicable responsibilities listed in 

Attachment C (Lessee Responsibilities), which Attachment shall not limit the generality of 

Lessee’s other obligations or responsibilities under this Agreement.  

 

19. Attachments.  All Attachments to this Agreement are incorporated herein and made 

part of this Agreement. 

 

20. Miscellaneous.   

 (a)  This Agreement constitutes the entire agreement between the parties with 

respect to the subject matter hereof and thereof and shall not be amended or modified in 

any manner except by a document in writing executed by both parties.  

 (b)  Any provision of this Agreement that is prohibited or unenforceable in any 

jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or 
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unenforceability without invalidating the remaining provisions hereof, and any such 

prohibition or unenforceability in any jurisdiction shall not invalidate or render 

unenforceable such provision in any other jurisdiction.  

 (c)  The representations, warranties and agreements of Lessee herein shall be 

deemed to be continuing and to survive the execution and delivery of this Agreement, 

except with respect to those representations, warranties, and agreements which reference a 

specific time or by their nature are to be performed at a specific time. Sections 5, 7, 8, 11, 

12 and 13 hereof (except as otherwise limited in survival by the terms of such Sections), 

together with any of Lessee's obligations under the other provisions of this Agreement  

which have accrued but not been fully satisfied, performed or complied with prior to the 

expiration or earlier cancellation or termination this Agreement shall survive the expiration 

or earlier cancellation or termination hereof.  

 (d)  All of Lessee's obligations hereunder shall be performed at Lessee's sole 

expense. Lessee shall reimburse Lessor promptly upon demand for all expenses incurred 

by Lessor in connection with (1) any action taken by Lessor at Lessee's request, or in 

connection with any option, (2) the filing or recording of real property waivers and UCCs, 

(3) any Enforcement Costs not recovered pursuant to Section 13, (4) all inspections, and 

(5) all lien search reports (and copies of filings) requested by Lessor.  If Lessee fails to 

perform any of its obligations under this Agreement Lessor shall have the right, but shall 

not be obligated, to affect such performance, and Lessee shall reimburse Lessor, upon 

demand, for all expenses incurred by Lessor in connection with such performance. Lessor's 

effecting such compliance shall not be a waiver of Lessee's default. All amounts payable 

under this Section, if not paid when due, shall be paid to Lessor together with interest 

thereon at the Default Rate.  

 (e) Lessee irrevocably appoints Lessor as Lessee's attorney-in-fact (which power 

shall be deemed coupled with an interest) to: (1) execute, endorse and deliver any 

documents and checks or drafts relating to or received in payment for any loss or damage 

under the policies of insurance required by this Agreement, but only to the extent that the 

same relates to the Equipment, or are required by titling agencies in order to reflect Lessor 

as the owner and/or lienholder with respect to certificates of title pertaining to motor 

vehicles (if any) comprising the Equipment.  

 (f) LESSOR AND LESSEE HEREBY WAIVE TRIAL BY JURY IN ANY 

ACTION OR PROCEEDING TO WHICH LESSEE AND/OR LESSOR MAY BE 

PARTIES ARISING OUT OF OR IN ANY WAY PERTAINING TO THIS LEASE.  

 (g)  All notices (excluding billings and communications in the ordinary course of 

business) hereunder shall be in writing, personally delivered, delivered by overnight 

courier service, sent by facsimile transmission (with confirmation of receipt), or sent by 

certified mail, return receipt requested, addressed to the other party at its respective address 
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stated herein of such party or at such other address as such party shall from time to time 

designate in writing to the other party; and shall  be effective from the date of receipt.  

 (h)  This Agreement shall not be effective unless and until accepted by execution 

by an officer of Lessor at the address, as set forth below the signature of Lessor.  THIS 

AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE PARTIES 

HEREUNDER AND THEREUNDER, SHALL IN ALL RESPECTS BE GOVERNED 

BY, AND CONSTRUED IN ACCORDANCE  WITH, THE INTERNAL LAWS OF THE 

STATE OF NEW YORK (THE "STATE") (WITHOUT REGARD TO THE CONFLICT 

OF LAWS PRINCIPLES OF THE STATE (OTHER THAN SECTIONS 5-1401 AND 5-

1402 OF THE GENERAL  OBLIGATIONS  LAW)), INCLUDING ALL MATTERS OF 

CONSTRUCTION, VALIDITY AND PERFORMANCE, REGARDLESS OF THE 

LOCATION OF THE EQUIPMENT. The parties agree that any action or proceeding 

arising out of or relating to this Agreement may be commenced in any state or Federal 

court in the State, and agree that a summons and complaint commencing an action or 

proceeding in any such court shall be properly served and shall confer personal jurisdiction 

if served personally or by certified mail to it at the mailing address below Lessee's 

signature, or as it may provide in writing from time to time, or as otherwise provided under 

the laws of the State.  

 (i)  This Agreement may be executed in counterparts. Photocopies, pdf versions 

or facsimile transmissions of signatures shall be deemed original signatures and shall be 

fully binding on the parties to the same extent as original signatures.  

 (j)  If Lessor is required by the terms hereof to pay to or for the benefit of Lessee 

any amount received as a refund of an Imposition or as insurance proceeds, Lessor shall 

not be required to pay such amount, if any Default has occurred and not been cured or any 

Event of Default shall have occurred and not been waived by Lessor. In addition, if Lessor 

is required by the terms hereof to cooperate with Lessee in connection with certain matters, 

such cooperation shall not be required if a Default or Event of Default has then occurred 

and is continuing.  

 (k)  To the extent Lessor is required to give its consent or approval with respect 

to any matter, the reasonableness of Lessor's withholding of such consent shall be 

determined based on the then existing circumstances; provided, that Lessor's withholding 

of its consent shall be deemed reasonable for all purposes if (i) the taking of the action that 

is the subject of such request, might result (in Lessor's discretion), in (A) an impairment of 

Lessor's rights, title or interests hereunder, or to the Equipment, or (B) expose Lessor to 

any claims or Impositions, or (ii) Lessee fails to provide promptly to Lessor any filings, 

certificates, opinions or indemnities required by Lessor as a condition to such consent.  

 (l)  There is no restriction (either express or implied) on any disclosure or 

dissemination of the tax treatment or tax structure of the transactions contemplated by this 

Agreement or any documents executed in connection herewith. Further, each party hereto 
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acknowledges that it has no proprietary rights to any tax matter or tax idea or to any element 

of the transaction structure contemplated by this Agreement; and each party hereto (and 

any employee, representative or agent of any party hereto) may disclose to any and all 

persons (without limitation of any kind), the Federal tax treatment and Federal tax structure 

of the transaction contemplated by this Agreement. This Section is intended to cause the 

transaction contemplated by this Agreement to be treated as not having been offered under 

conditions of confidentiality for purposes of Section 1.6011-4(b)(3) (or any successor 

provision) of the Treasury Regulations promulgated under Section 6011 of the Code and 

Section 6111 of the Code and the Treasury Regulations promulgated thereunder; and shall 

be construed in a manner consistent with such purpose. Lessee nor any of its affiliates will 

in the future issue any press release or other public disclosure using the name of Lessor or 

its affiliates or referring to this Agreement without at least five (5) business days' prior 

notice to Lessor and without the prior written consent of Lessor unless (and only to the 

extent that) such Lessee or affiliate is required to do so under law and then, in any event, 

such Lessee or affiliate will consult with Lessor before issuing such press release or other 

public disclosure. Notwithstanding the foregoing, any Lessee may make public disclosures 

with respect to the transactions contemplated by this Agreement in connection with all 

regular and periodic reports (including without limitation any Form 8-Ks) and all 

registration statements and prospectuses, if any, filed by Lessee with any securities 

exchange or with the Securities and Exchange Commission or any governmental or private 

regulatory authority. Lessee hereby authorizes Lessor and its affiliates to make mention of 

Lessor's participation in this transaction in its marketing, sales materials, printed media, 

tombstones or web-based material. 

 

[Signatures on Following Page] 
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In Witness Whereof, Lessor and Lessee have executed this Agreement as of the date 

first above written. 

 

 
 

EPIC AVIATION, LLC  Port of Astoria 

 
By   By  

 Lessor   Lessee 

     

Date   Date  

 

 

 

 

 

 

 

 

  

-- 40 --



Confidential Page 22 4/5/2021 

Lessee Initials: ____ 

Attachment A 

 Description of Refueling Equipment 

Port of Astoria  

Astoria Regional Airport - AST 

1140 SE Flightline Drive 

Warrenton, OR 97146 

This is an attachment to an Aviation Refueler Lease Agreement made on ____________________, 

between EPIC AVIATION, LLC of Salem, Oregon the "Lessor", and the "Lessee.” 

Unit #  R5057 

Make Rampstar 

Serial/VIN # R1025 

Tank Size 5000 Gallons 

Lease  $1000 per month 

Stipulated Loss Value $61,981 

Effective 5/1/2021__________or upon delivery (whichever is later) 

EPIC AVIATION, LLC  Port of Astoria 

By By 

Lessor Lessee 

Date Date 
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Attachment B  

Certificate of Acceptance and Inspection  

 

EQUIPMENT LEASE DATED: _______________________ 

Referencing the following equipment: 

 

Vehicle: R5057 Year/make: 1999 Rampstar 

VIN#  R1025 Tank size: 5000 Gallon 

 

Lessor: EPIC AVIATION, LLC 

P.O. Box 12249  

Salem, OR 97309 

Lessee: Port of Astoria 

1140 SE Flightline Dr 

Warrenton, OR 97146 

  

Miles:  Hours:  

Meter 1:  Meter 2:  

  
 

Note: The following must be performed prior to accepting the vehicle and using the vehicle for 

fueling. 
 

Refueler Truck Condition 

  OK Repair Comments 
1 Air Filter       

2 Oil Filter       

3 Engine Fuel Filters       

4 Chassis Lube       

5 Antifreeze - level of protection       

6 Fire Extinguisher Seal       

7 Engine Operation       

8 Belts       

9 Coolant System - leaks       

10 Lights, Fuses, Lenses, Reflectors       

11 Batteries and cable terminals       

12 General tightness - Cab and Chassis       

13 Brakes - Check       

14 Brake Interlocks       

15 Engine Oil - level       

16 Transmission Fluid - level       

17 Hydraulic fluid - level (if applicable)       

18 Coolant - level       

19 Tires - condition, inflation       

20 Dispensing System - leaks       

21 Water Sumps - drain       

22 Nozzles - ground wires, dust caps       

23 Windshield Wipers, Arms, Blades       
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24 Cleanliness       

25 Windows - condition       

26 Fuel System       

27 Exhaust System       

28 Cooling System       

29 Ignition System       

30 Electrical Charging System       

31 Starting System       

32 Refueling Electrical System (if applicable)       

33 Air Reservoir, Drains, Cables, Relief Valves       

34 Refueling Air Control System (if applicable)       

35 U-Joints - condition       

36 Bonding reel       

37 Meter - seal       

38 Product Tank Top - condition, drains clear       

39 Product Tank Interior - inspection       

40 Dome lids, gaskets, vent hood       

41 Hose Reels - condition       

42 Product Hoses - condition       

43 Product Identification Signs       

44 Product Filter Vessel and Filters - sealed, inspected       

45 Paint - condition       

46 Product Pump - condition, leaks       

47 Manual in Cab       

     

Refueler Truck Quality Control  

  OK Repair Comments 

1 Drain the Following:        

 Hoses       

 Tank Drains       

 Filter Drains       

 Bottom Load       

2 Fill Product Tank - check for leaks       

3 Test Pre-Check       

4 Recirculate all Hoses       

  (500 gallon for overwing, 1,000 underwing)       

5 Micro Filter Test (if required)       

6 Test Pressure Control System (if required)       

7 Additive Injector Check Calibration (if required)       

8 Test Emergency Shut Off       

9 Test Deadman Shut-down (if required)       

10 Check Filter Drain       

11 Check Tank Sump Drain       

12 Check Nozzle Screens       
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RMS Certification 

Unit meets required Q.C. standards.  

 

Sign _________________________________________ Date____________ 

 

RMS signature required, if equipment found to be in good working order and condition. 

 

 

 

 

 

Lessee Acknowledgement 

The Lessee acknowledges that the Equipment described in the above referenced lease was received at the 

location(s) set forth in the lease and was unconditionally accepted by the Lessee on (date) 

_________________in good working order and condition.   
 

 

IMPORTANT!  LESSEE MUST FILL IN DATE ABOVE! 

 

 

 

 Port of Astoria    

     

     

By   Title  
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Attachment C 

Lessee Responsibilities 
 
 

LESSEE RESPONSIBILITIES 

 

Lessee shall at Lessee's expense, maintain the equipment at all times in good, safe and 

efficient operation condition, and to that end shall, without limiting the generality of other 

Lessee’s other obligations or responsibilities under the Agreement: 

 

1 Furnish all fuel, engine oil, hydraulic fluids, lubricants and coolants at prescribed levels. 

Do not use Avgas Fuel in a Gas Powered Refueler or Jet Fuel in a Diesel Powered 

Refueler. Use appropriate fuel only, such as Unleaded Gas or Diesel.  

2 All model year 2007 or newer diesel engines must be fueled with ultra-low sulfur 

diesel as prescribed by chassis manufacturer. 

3  All damage to the engine and related expenses caused by the use of Avgas, Jet fuel 

or non-spec diesel in Equipment will be the responsibility of the Lessee.  

4 Lessee shall keep complete and accurate maintenance records and Lessor shall be 

entitled to inspect the Equipment and the maintenance records at any time during 

regular business hours. 

5 Engine oil change, including change of oil filter and air filter shall be changed at least 

once a year or sooner if condition dictates. 

6 Lessee shall maintain a 50/50 mix of antifreeze and water in the Equipment cooling 

system. 

7 Make all repairs necessitated by neglect, abuse, normal wear and tear, including but 

not limited to the following chassis and equipment maintenance and repairs: 

 

➢ Furnish and install spark plugs, ignition points and condenser and adjust timing. 

 

➢ Service air filter, furnishing oil or replacement element as required. 

 

➢ Furnish and install engine accessory drive belts. 

 

➢ Furnish and install cooling system hoses and correct leaks. 

 

➢ Furnish and install light bulbs, sealed beams, fuses, lenses, reflectors and broken 

glass. 
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➢ Maintain and charge batteries, replenish water, clean terminals, furnish and install 

new batteries and cables. 

 

➢ Clean engine fuel line sediment bowls, furnish and install fuel filter elements. 

 

➢ Inspect recharge and certify all fire extinguishers. 

 

➢ Furnish and install brake fluid and adjust brakes as needed 

 

➢ Drain water sumps as required. 

 

➢ Furnish and install new dispensing nozzles, ground wires, connectors and ground 

wire reels. 

 

➢ Furnish and install replacement windshield wiper blades, arms and hoses. 

 

➢ Pay for meter calibration, and licensing, required by city, county or state authority.  

Lessor assumes no responsibility for non-compliance of these licenses. 

 

➢ General tightening of chassis, body and tank. Correct any leaks in the dispensing 

apparatus repairable by tightening and/or gasket replacement. 

 

➢ Furnish and install replacement aviation product filters. 

 

➢ Maintain and or replace Pump, PTO, and Product Delivery System  

8 Lessee shall maintain proper torque of wheel lug nuts and tire pressure.  Lessee shall 

repair and change tires as necessary.   

➢ Tires shall be of matched generic type and tread design as originally supplied and 

have a minimum of 10/32nds remaining tread. Front tires will be original casings 

(recapped casings are acceptable for the rear tires)    

 

9   All Equipment maintenance and or operational manuals as supplied with Equipment 

shall be returned with vehicle when equipment is returned to Lessor. 

 

 

 

 

LESSEE REPAIR OBLIGATIONS 

 

Lessee shall furnish all parts, mechanisms and devices and servicing required for the proper 
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operation of the Equipment.  All parts, mechanisms and devices related to repair as well as 

modifications, alterations, additions and operating accessions shall immediately become 

the property of Lessor and shall become a part of the Equipment, and such parts, alterations 

and modifications will be made using only original manufacturer's approved parts and 

components.  Should any item of Equipment, or any part thereof, become damaged or 

deficient from any cause whatsoever to an extent that impairs its value or operability, it 

shall be repaired in a proper and timely manner or replaced.  The title to any replacement 

so installed shall immediately and without further action vest in Lessor. In addition to the 

foregoing, all other repairs and replacements, which Lessor deems necessary or prudent, 

shall be made by and at the expense of the Lessee. Lessee shall give Lessor prompt notice, 

prior to work being done, or any maintenance or repair which Lessee is not obligated to 

make hereunder, but which Lessee deems necessary. If Lessee fails to perform any 

maintenance or repair which Lessee is obligated hereunder within ten (10) days after 

notification and request by Lessor, Lessor may (without prejudice to its other rights on 

account of such breach of this Agreement) perform such maintenance or repair and shall 

be reimbursed by Lessee on demand for all costs incurred by Lessor relating to the 

necessary maintenance or repair, including any additional operating expenses resulting 

therefrom. Without Lessor’s prior written consent, Lessee shall not make any alterations 

of, additions to, or removals from the equipment or Lessor’s identification and lettering 

thereon. Lessor shall have the right at any time to inspect, repair and replace equipment 

and, for such purpose, to enter any premises where the same is located. 
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DESCRIPTION DATE/DEADLINE

1) The governing body appoints the budget officer. Done

2) The governing body appoints the budget committee. 5/4/2021

3) The budget officer prepares the proposed budget. 4/6/2021‐5/14/2021

4) The budget officer publishes the Notice of Budget 

Committee Meetings. 4/30/2021

Print a notice in the newspaper no more than 30 days 

before the meeting and no less than 5 days before the 

meeting.  A notice should also be posted on the website to 

meet budget law requirements.

5) The budget officer provides a copy of the proposed budget 

to each member of the budget committee. 5/14/2021

6) The budget officer files a copy of the budget in the Port 

office. 5/14/2021

7) The executive officer of the Port prepares or directs the 

preparation of the budget message. 4/20/2021 ‐ 5/19/2021

8) The budget committee meets at the time and place in the 

notice and receives the proposed budget and budget 

message. 5/19/2021

9) The budget committee meets at the time and place in the 

notice for the purpose of hearing public comment and

hears questions and comments from any interested 

person.  5/26/2021

10) The budget committee approval deadline. 6/4/2021

Before approving the budget, the budget committee can

make any changes to the budget that a majority of the 

committee members agrees on.

11) The budget officer publishes one notice of the Budget 

Hearing and a summary of the approved budget  (Forms LB‐

1, 2, 3 and 4, if required). 6/9/2021

This notice must be published between 5 and 30 days 

before the hearing. 

12) The governing body conducts the budget hearing and 

takes public comment from any interested person. 6/15/2021

The governing body must have a quorem present at the 

public meeting.

The governing body considers the comments of all 

interested parties about the budget and the fiscal policy

decisions reflected in the budget.

13) If the governing body raises expenditures in any fund more 

than $5,000 or 10% or raises the tax at all, they must 

republish the adjusted budget and notice of a second 

budget hearing. n/a

The notice of the second hearing must be published 

between 5 and 30 days before the second hearing.

14) After the budget hearing, the governing body enacts 

resolutions or ordinances to adopt the budget, make 

appropriations and categorize the tax, if applicable. 6/15/2021

15)
The budget officer submits the approved budget and 

certification documents (LB‐50, Resolution Adopting 

Budget, Resolution Imposing Taxes) to the assessor's office 

and the county clerk's office by July 15th. 7/12/2021

2020‐21 PROPOSED BUDGET CALENDAR
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